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Current Lopics. 

‘THE problem how best to relieve the ac- 
| cumulation of cases before the court of 
last resort in this State is being thoroughly 
discussed by members of the profession, of 
the bench and of the legislature, now in an- 
nual session in this city. To this discussion 
the ALBANY Law JouRNAL has not hereto- 
fere contributed, editorially, because of the 
fact that suggestions had been invited, and 
it was deemed best to afford full opportunity 
for the presentation of these before affirm- 
atively espousing any plan, however desirable 
and effective it might seem to be. While 
perhaps unnecessary, we may say, with ex- 
plicitness, that the fact of our presentation in 
a former issue of the details of the plan for a 
Court of Appeals Commission, which was 
suggested at the recent meeting of the State 
Bar Association by Mr. John Brooks Leav- 
itt, of New York, in no wise committed us to 
either its desirability or its practicability. 
Despite apparent advantages, and the fact 
that some prominent legal papers, notably 
the New York Law Journal, have favored 
Mr. Leavitt’s plan, we are free to say that, in 
our opinion, the re-creation of the Second 
Division of the court, modified by allowing 
appointments to it from the bar as well as 
the bench, and with an additional provision 
authorizing the assignment of former judgc’ 
of the Court of Appeals to duty as members 
of such tribunal, is altogether the best and 
wisest course to be pursued at this juncture. 

The objection to the plan proposed by Mr. 

Vou. 57 — No. 7. 





Leavitt, aside from its doubtful constitution- 
ality, as being a delegation of judicial powers 
in contravention of constitutional provisions, 
are so obvious, and its practical utility so 
doubtful, that there seems to be no likelihood 
of its serious consideration by the legislature. 
Constitutional amendment being, apparently, 
a prerequisite of any feasible plan, and two 
years being the shortest possible time within 
which such amendment could be perfected, 
adopted by the people and put into practical 
operation, it seems to us, in view of the fact 
that the court is fully two years behind its 
work, that the legislature ought to lose no 
time in starting the machinery of relief in 
operation. Facts and figures presented else- 
where in this issue of the JoURNAL will prove 
to the skeptical, if any such there be, that a 
cendition absolutely demanding relief to the 
court of last resort is presented. 

But above all, the provision permitting the 
assignment of retired judges to the proposed 
Second Division should be included in the 
plan of relief adopted. This is such a mani- 
festly proper and desirable provision, from all 
points of view, that argument in its favor 
seems entirely superfluous. The services of 
such able, learned and experienced jurists as 
Andrews, Earl, Finch, Danforth and Bradley 
are too valuable to the State to be lost on the 
specious plea that there would be danger of 
judges “lagging superfluous on the stage.” 
We have no sympathy with the declaration 
which was made by a prominent member at 
the recent meeting of the State Bar Associa- 
tion, that “ judges once retired should stay 
retired.” That depends or ought to depend 
largely upon the mental and physical con- 
dition of the retired judge, and the necessity 
for his continued service to the State. At all 
events, the judges of the Court of Appeals 
can be safely trusted to exercise a sound dis- 
cretion in the assignments of judges under 
their control. 


William M. Evarts on Sunday last cele- 
brated his 80th birthday at his city home, No. 
231 Second avenue, near Stuyvesant square, 
New York city. The telegraph reports that 
his health is at present about the same as it 
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has been for some time past, and that his 
family and friends have been unable to ob- 
serve any marked change during the winter. 
It is well known that the great lawyer and 
statesman several years ago retired from ac- 
tive practice, although he still remains the 
nominal head of the law firm of Evarts, 
Choate & Beaman, the last-named member of 
the firm being his son-in-law. It is sadden- 
ing to read that Mr. Evarts’ physical con- 
dition is such that he is unable to leave his 
room, and, indeed, passes much of his time 
in bed, although he sees the members of his 
family constantly, and receives frequent visits 
from a few old friends. His eyesight is also 
so much impaired that reading is out of the 
question, a deprivation which, to a man of 
his active mind and temperament, must be 
keenly felt. It is to be regretted that Mr. 
Evarts has steadily declined to follow the 
advice and persuasions of his friends to 
write or dictate reminiscences of his active 
and busy life, covering, as it has, more than 
a half-century as a leader at the bar of New 
York, an advocate in innumerable important 
cases, and distinguished service as secretary 
of state during the Haves administration, and 
as United States senator. Such a contribu- 
tion as he would have been able to make to 
the literature of the law and of politics would 
have been invaluable: but of course his per- 
sonal wishes in the matter were controlling. 
The fact that Mr. Evarts has been permitted 
to pass the four-score milestone on the rug- 
ged pathway of life, even though totteringly, 
is in itself remarkable. Now he awaits, with 
characteristic patience and fortitude, the final 
summons to join that innumerable caravan 
who have passed over to the other shore. 

A special dispatch to the Philadelphia 
Press gives this somewhat saddening picture 
of the great lawyer who is now waiting sight- 
lessly, but serenely, the final hour when he 
shall “ wrap the drapery of his couch about 
him and lie down to pleasant dreams: ” 

William Maxwell Evarts glided gently into the 
ranks of America’s distinguished octogenarians to- 
day. His 80th birthday was quietly celebrated by 
his children and his grandchildren. For the first 


time in years the massive old brick house at the 
northwest corner of Fourteenth street and Second 








avenue had an air of life about it, baby-life and 
child-life. There were two or three very young 
babies among the grandchildren, but the venerable 
lawyer and statesman has never seen their faces, 
The eyes which had looked on so many historic 
scenes and assemblages are now sightless. The 
light has been slowly fading out of them for nearly 
ten years. Mr. Evarts never said anything about 
his failing vision until 1892, when he was forced to 
decline an invitation to speak at a Chamber of 
Commerce dinner. For five years Mr. Evarts has 
practically done no legal work. So complete has 
been the life of retirement that Mr. Evarts has led 
for several years that few of the thousands who 
passed the mansion to-day knew of the little cele- 
bration going on indoors. In fact, not many peo- 
ple living in the neighborhood knew that the 
occupant of the house was once one of the most- 
talked-of men in the country, the only lawyer who 
ever got a single fee of $500,000, the man who 
helped to make Rutherford B. Hayes president of 
the United States, who defended President John- 
son on impeachment charges, who defended Henry 
Ward Beecher in the Tilton scandal, who repre- 
sented the United States in arranging the $15,000,- 
ooo Alabama claims, who delivered the wonderfu! 
oration at the Centennial Exposition in Philadel- 
phia in 1876, who was secretary of state under 
Hayes, and United States Senator from New York. 


Announcement comes from Washington 
of the appointment by President McKinley 
of Edward B. Thomas, of Brooklyn, to be 
United States district judge for the Eastern 
District of New York, which embraces Long 
Tsland and Staten Island. The appointment 
is in succession of the late Asa W. Tenney. 
Mr. Thomas changed his residence from 
Chenango county to Brooklyn about ten 
vears ago, and has since resided in the City 
of Churches, attending strictly to the duties 
of his profession and taking no active part in 
Brooklyn politics. The announcement of his 
appointment therefore came somewhat in 
the nature of a surprise. Mr. Thomas is a 
graduate of Yale, class of ’70, and was promi- 
nent in Republican politics before he moved 
to Brooklyn, having been a State senator 
from the Twenty-fourth senate district, and 
the unsuccessful candidate for the office of 


attorney-general on the Republican ticket in 
t88s. The New York Sun says that Mr. 


Thomas has practiced in New York so much 
more than in Kings county that he is not 
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very well known to the bar of the Federal 
district over which he will preside. Our 
luminous contemporary, however, does Mr. 
Thomas the justice to say that the profession 
will find him to be an able lawyer, painstak- 
ing, conscientious and scholarly, and well 


qualified for the bench — all of which we are | 


able to fully and freely endorse. The ap- 
pointment is in all respects an admirable one, 
and we are confident the administration of 


the high trust by Judge Thomas will be such 


as to fully justify the wisdom of the president | 


in making the selection. Judge Thomas will 
please accept the congratulations and best 
wishes of the ALBANY LAw JouRNAL. 


A rule as to sick passengers on street rail- 


preme Court, Fourth Department, in the case 
of Montgomery v. The Buffalo Railway 
Company, has been somewhat criticised, in 


come from the court itself —that portion or 
number of the judges who dissented from 


aot | 
that the plaintiff, who was a passenger on one | 


oi the defendant’s cars, having duly paid his 
fare, took a position on the rear platform. 


plaintiff insisted upon remaining where he 
was, because he was suffering from nausea 


and was afraid he should vomit. Thereupon | 
the conductor ejected the plaintiff from the | 


car, using no more force than was necessary. 
A majority of the Appellate Division held 
that the conductor did right as matter of law, 
but Mr. Justice Green delivered a strong dis- 
senting opinion, in which Judge Hamilton 
Ward concurred. They thought that the 
question whether the enforcement of the rule 
against the plaintiff was reasonable or not 
was a question of fact to be determined by a 
jury. “ The place selected by the passenger,” 
said Judge Green, “ neither annoyed nor in- 
convenienced any one, and he should have 
been allowed his temporary purpose of gain- 








ing relief from his illness, and avoiding the 
discomfort which might have resulted to the 
other passengers had he remained in his 
seat.” We find ourselves unable to agree 
with the view of the minority of the court, 
who, in effect, hold that the action of the con- 
ductor was in disregard of decency and com- 
mon humanity. There is, it seems to us, no 
sentiment about the running of street cars — 
it is purely a matter of business. Neither the 
rear platform nor any other portion of a 
street car is a suitable place for a sick man, 
who would better leave the conveyance and 
endeavor to overcome his nausea before pro- 
ceeding to his destination. Good judgment 
would seem to have dictated such a course, 


| especially as apothecary shops were, suppos- 
' edly, close at hand. 
way cars, which was laid down recently by | ' 
the Appellate Division of the New York Su- | 


It would seem to be a 
sound legal proposition that one sick trav- 
eler, although he has paid his fare, has no 


right to continue on his journey to the dis- 
'comfort and annoyance of his fellow-passen- 
| gers, on the principle, as Shakespeare puts it 
fact, the severest criticism appears to have 


in the “ Merchant of Venice,” that “to do a 


|great right it were better to do a little 
| wrong.” But in this case there would appear 
the majority opinion. The facts appear to be | 


to be no need of invoking such a rule for the 
passenger; in standing on the rear platform 
of the car was violating an obviously proper 


“and salutary regulation, made for the safety 
The conductor called his attention to the fact | 
that the rules of the company forbade him to | 
allow passengers to stand there, but the | 


This violation is not to be 
excused because of the nausea of the passen- 
ger, for if the illness was of such a nature as 


of passengers. 


to compel such violation, then a public con- 


veyance was no fit place for such passenger. 


A case involving the construction of the 
so-called Horton law, relative to the holding 
of sparring exhibitions by incorporated asso- 
ciations, was recently decided by the Su- 
preme Court of Erie county. The action, 
that of the People of the State of New York 
v. Charles Johnson and others, was in the 
nature of a proceeding under section 463 of 
the Penal Code, to require the defendants to 
give a bond that they would not for one year 
violate section 458 of the Penal Code, which 
prohibits, among other things, prize fighting 
absolutely, and sparring exhibitions except 
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under certain restrictions. The statute per- 
mits sparring exhibitions with proper gloves 
only under the auspices of domestic incorpo- 
rated associations, in a building leased by 
such association for athletic purposes only 
fo1 at least one year (Penal Code, sec. 458). 
The association in question was incorporated 
for athletic purposes under the Membership 
Corporations Law, being chapter 559 of the 
Laws of 1895, and the club occupied the third 
floor of a large brick building, the remaining 


portions of which were occupied by other 


tenants for offices and other business pur- 
poses. The first contention of the people was 
that the law had been violated because the 
club did not occupy an entire building de- 
voted to athletic purposes only. To this 
proposition the court (Woodward, J.) could 
not give assent, holding that the require- 
ments of the statute were reasonably com- 
plied with when an incorporated association 
occupies for its exclusive purposes a portion 
of a building. The other contention of the 
people, that a corporation organized under 
the Membership Law cannot charge an ad- 
mission fee for sparring exhibitions given 
under its auspices, was held by the court to 
be good. This construction, says the court, 
appears to have been put upon the law by 
many of the associations themselves, as the 
evidence shows that the association here in- 
volved, as well as others, have printed upon 
their tickets of admission the words “ Mem- 
bership Ticket,” which the counsel for the 
defendant fairly admitted in court was a mere 
subterfuge supposed to bring the clubs 
within the provisions of the Horton law. 
Under the circumstances, therefore, the court 
held the defendants each under a nominal 
bond of $100, as provided in section 465 of 
the Penal Code. The case will doubtless be 
appealed. 


The London Law Times, in taking a 
strong stand against corporal and lengthened 
punishment, declares that the logic of the 
lash never appealed to it. Crime, says the 
Times, is declining, not because of the preva- 
lence of severe punishment, but by reason of 





education and the ameliorating influences of 
beneficent societies which make religion the 
basis of their operations. Our contemporary 
then utters this optimistic note: “The day 
will come, we feel certain, when judicial 
mercy and religious education and influences 
will make the career of a criminal lawyer al- 
most honorary.” That day may come —as 
may also the millennium — but it is just as 
well that the editor of the Times refrained 
from fixing any specific date. 

On this very subject the London Law 
Journal of the same date, January 29th, ut- 
ters this discordant note: “ Those who be- 
lieve that the diminution of crime has been 
produced by the spread of education may 
find food for reflection in some interesting 
remarks lately made by the chairman of the 
Salford Hundred Sessions. He pointed out 
that all the prisoners before the court were 
described as educated, while in his early pro- 
fessional days nine prisoners out of ten could 
neither read nor write.” 

Thus it will be seen that the value of edu- 
cation as a crime-deterrent is still an open 
question. 


The Appellate Division of the Supreme 
Court, First Department, recently rendered 
an interesting decision on the subject of the 
rules of the road, more especially as to the 
duty of a driver in turning out to warn per- 
sons following. The facts appear to be that 
the defendant was driving on Ocean Park- 
way, borough of Brooklyn. The plaintiff was 
driving also upon the Parkway, which is a 
broad thoroughfare running to Coney Island. 
The defendant’s wagon was ahead of the 
plaintiff's coupe. The former turned to the 
left, whereupon the latter collided with his 
wagon, with the result that might have been 
expected, 7. ¢., injury to the plaintiff’s person. 
The jury gave the plaintiff their verdict. The 
trial judge, however, charged the jury that 
the defendant was bound to see to it that he 
turned out in such a way as not to come into 
collision with vehicles behind him. The de- 
fendant excepted to this charge. 

Mr. Justice Goodrich, P. J., says: “The 
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exception to the charge raises a question as 
to the rights and duties of drivers of vehicles 
on the public highway, where the one is over- 
taking the other. * * * A person driving 
a vehicle upon a public highway in advance 
of another vehicle is not bound to give way, 
or to give facilities to the overtaking vehicle 
to enabie it to pass, but he is bound to refrain 
trom any Manceuvre calculated to embarrass 
al overtaking vehicle in the attempt to pass. 
tie is bound to use reasonable precautions, 
such as a prudent man would use, if he de- 
sires tO turn Irom the track he is pursuing, 
but ne is not bound positively to see to it that 
ius Movements wall not result in collision. 
judgment reversed. 


ihe Law limes, London, has this to say 
concerning the recent retirement of Chiei 
juage andrews, of the New York Court oi 
appeals: 

ihe retirement of Chiei Judge Andrews, oi the 
Ncw LOrk Court ol Appeais, which took piace al 
ule close ot iast year, is universally regretted by 
ew York lawyers. Judge Andrews has been ior 
lucariy leh years the omly survivor ol the seven 
judges Wilyu, 1 1670, lorimed tile rst Court ol cAp- 
peais Organized under the New Cilarter Oi Ine Slate. 
Une ol tnose Who were then members ol te court 
alierwards became secretary ot the treasury; an- 
olher, Justice Peckham, lost his liie at sea, and al 
oi them, except Judge Folger, remained members 
oi the court until their death. judge Andrews was 
distinguished not only for great learning and clear- 
ness of style in writing his opinions, but by a 
marked courtesy of demeanor, which has made 
him popular among those who practiced in the 
ceurt over which he presided. It has been noted 
that, although inferior judicial officers frequently 
show a brusqueness of manner which frightens and 
disheartens young attorneys, yet in the highest 
court of the State the most inexperienced of mem- 
bers of the bar is certain of considerate and cour- 
teous attention. No member of the court has done 
as much, perhaps, to establish this reputation, ex- 
tending over a quarter of a century, as Judge An- 
drews, who has always been influential with his 
associates in the court. Chief Judge Andrews was 
the fifth chief judge of the court since its existence 
began. 





Hotes of Cases. 





Contributory Negligence. —In the recent deci- 
sion of the Court of Appeals of Kentucky in Louis- 
ville N. R. Co. v. Whitlow’s Ad’r (43 S. W. R. 
711), it appeared that plaintiff's decedent was killed 
in Tennessee, where contributory negligence will 
not defeat the action, but goes in mitigation of 
damages only, and the action for damages for the 
injury was brought in Kentucky, where contribu- 
tory negligence will defeat such action. It was 
held that the liability for damages is governed by 
the laws of Tennessee. . 

The court said in part: 

The law of Tennessee must govern in fixing the 
liability and the quantum of recovery. It would be 
strange to apply the law of Tennessee in determin- 
ing the question of liability, and take the law of 
the forum to fix the measure of recovery. It would 
be stranger still forthe court to hold that the law 
of Tennessee should govern in fixing the liability; 
then apply the law of Kentucky, which would pre- 
vent a recovery, although a recovery is authorized 
by the law of Tennessee. It would be in one 
breath declaring the Tennessee law should deter- 
mine the liability, and in the next instant adjudg- 
ing that Kentucky law shall determine the liability 
and defeat a recovery. Suppose that, under the 
laws of this State, contributory negligence was not 
available in an action for the negligent killing of 
a human being, but in Tennessee it was. Could it 
be said, in an action brought in this jurisdiction 
for the negligent killing in Tennessee, that the law 
in that State allowing such a plea was not avail- 
able as a defense because it related, not to the 
right of action, but to the remedy? It could not 
be said it pertained to the remedy. It would be a 
fact that would in part determine the question of 
liability or of the right of action. The conduct of 
the intestate is part of the facts from which the 
liability of the defendant is fixed, and measures 
the relief to which the personal representative is 
entitled. Bruce’s Adm’r v. Railroad Co. was an 
action under the Tennessee statute. The court 
said: “ We are of the opinion the action cannot be 
maintained and recovery had in this State in the 
same manner, for the same cause, and to the same 
extent as if the action had been brought and pros- 
ecuted in the State of Tennessee, where the cause 
of action arose.” If contributory negligence is 
available to defeat a recovery in this case, then 
the plaintiff cannot recover in the same manner 
and to the same extent as if the action had been 
brought in Tennessee. Railroad Co. v. Graham’s 
Adm’r (98 Ky. 688, 34 S. W. 229) was an action 
under the statute of Alabama for a negligent kill- 
ing. The court held that the measure of damages, 
as determined by the decisions of the Alabama 
Supreme Court, should be applied in the case. 
The case of Johnson v. Railroad Co. (91 Iowa, 
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248, 55 N. W. 66) is cited by counsel for appellant 
to sustain his contention that Kentucky law of 
contributory negligence should prevail. The in- 
jury in that case occurred in Illinois, and the ac- 
tion was brought in Iowa. The doctrine of com- 
parative negligence prevailed in Illinois, and the 
Iowa court refused to follow the rule. The court 
disposed of the question in a few lines as to 
whether the doctrine of comparative negligence 
which had been established by the decisions of the 
courts of Illinois should prevail in that case. 
Kinne, J., took no part in the decision. Robinson, 
J., expressed no opinion on the question, but said 
that it was not necessarily involved in a determina- 
tion of the case. Knight v. Railroad Co. (108 Pa. 
St. 250) and Herrick v. Railroad Co. (31 Minn. 
11, 16 N. W. 413) are cited by the court to sustain 
its conclusion. In neither of these cases cited was 
the same question involved which the Iowa court 
adjudged, nor was there a similar question in- 
volved in them. The question in Knight v. Rail- 
road Co. presents the right to maintain an action 
against a foreign corporation to recover damages 
in an action ex delicto for negligence causing the 
death in another State. The court held that such 
an action could be maintained. The Pennsylvania 
court recognized the correctness of the doctrine of 
Herrick v. Railroad Co., and the court in the latter 
case said: “‘ Whenever, by either common law or 
statute, a right of action has become fixed and a 
legal liability incurred, that liability, if the action 
be transitory, may be enforced, and the right of 
action pursued in the courts of any State which 
can obtain jurisdiction of the defendant, provided 
it is not against the public policy of the laws of the 
State where it is sought to be enforced. * * * 
The statute of another State has, of course, no 
extra territorial force, but rights acquired under it 
will always, in comity, be enforced, if not against 
the public policy of the laws of the former. In 
such cases the law of the place where the right was 
acauired, or the liability was incurred, will govern 
as to the right of action, while all that pertains 
merely to the remedy will be controlled by the law 
of the State where the action is brought; and we 
think the principle is the same whether the right 
of action be ex contractu or ex delicto.”” Of course, 
there is no question of public policy involved in 
the case, because we have a statute of the same 
general import of the statute of Tennessee. Den- 
nick v. Railroad Co. (103 U. S. 11) was an action 
for injuries resulting in death, and the court held 
it was transitory. The court said: “It is difficult 
to understand how the nature of the remedy, or 
the jurisdiction of the courts to inforce it, is in any 
manner dependent on the question whether it is a 
statutory right or a common-law right. Wherever, 
by either the common law or statute law of a State, 
a right of action has become fixed, and a legal 
liability incurred, that liability may be inforced and 








the right of action pursued in any court which has 
jurisdiction of such matters and can obtain juris- 
diction of the parties.” At the time the injury was 
inflicted the right of action became fixed, and a 
legal liability was incurred. The liability which 
the plaintiff seeks to inforce was incurred by virtue 
of the law of Tennessee. The law of contributory 
negligence, as adjudged in this State, cannot be 
applied so as to alter or affect the right of action 
which arose in Tennessee. 


—_——__@—___—_. 


RELIEF FOR THE COURT OF APPEALS. 


ELIEF for the over-burdened calendar of the 
New York Court of Appeals, a question 
which is pressing heavily upon bench and bar 
alike for solution, was treated exhaustively in the 
report of the committee on law reform, which was 
presented by its chairman, the Hon. J. Newton 
Fiero, at the recent meeting of the State Bar As- 
scciation. That such relief is urgently needed will 
not be disputed by anybody who is acquainted 
with the facts. These facts were so carefully and 
succinctly stated in the report referred to that the 
following excerpt is made in the interest of en- 
lightened discussion: 

At the meeting of the Constitutional Convention 
in 1894, the court was engaged upon a calendar oi 
669 causes, made up for the October term, 1893, 
which was not completed until January, 1895. At 
the latter date a new calendar was made up, con- 
taining 852 causes, and in 1897 a new calendar, 
containing 966 causes, with 58 undisposed of upon 
the calendar made in 1895, making a calendar of 
1,024 causes at the beginning of 1897. During 
1897, 448 appeals were heard, but a very consider- 
able number were appeals from orders not upon 
the regular calendar, and also criminal cases added 
to the calendar from time to time, so that the 
highest number reached upon the present calendar 
is 265. 

As the preferred calendar contains 266 causes, 
the court begins the present year upon the general 
calendar of January ist, 1897, having spent all of 
1897 upon the preferred calendar and causes re- 
maining undisposed of upon the calendar made in 
1895. It also appears that there are remaining on 
the present calendar ad undisposed of, 678 causes, 
and that the total number pending in the court 
January toth, 1898, is 997. The fact stands out 
prominently that during the past year 448 causes 
have been disposed of by the court, and that 997 
remain undisposed of. That is to say, the court is 
two years behind its work, since it can only, at 
the rate of the present year, dispose of 996 causes 
in two years. That is the accumulation of busi- 
ness up to the present time. As the preferred 
causes have taken the entire time of the court dur- 
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ing the past year, it may reasonably be assumed 
that they will do so in iuture, and that thereiore a 
cause in which the return is filed to-day to go on 
the general calendar would not be heard until 
three years irom the present term. 

further discussion of the necessity tor 
prompt action does not seem necessary, particu- 


some 


is taken by the present legislature by way oi sub- 
mission Of a constitutional amendment to the peo- 
pie (as such amendment must be passed by two 
successive senates, namely, that of 1898 and i899, 
a new senate being elected for 1899), such amend- 
ment could not go to the people ior action until 





the fall of 1899, and the machinery could not be | 


perfected by which the court could be benefited 
until January Ist, 1900, two years hence. ‘This is 
the shortest possible time within which anything 
can be done to relieve the court. 

On the other hand, if no action is taken during 
the present legislature, and the senate of 1898 is 
allowed to expire without the passage of an 
amendment, such an amendment must pass the 
senate elected in 1899 and must then await the 
action of the new senate in 1go1. So that an 
amendment under such circumstances cannot go 
to the people until the fall of 1901, and would only 
become operative on January Ist, 1902; that is, 
four years must elapse before any remedy could 
be had. 

The question at once arises, What remedy can 
be had which shall be both speedy and effective. 
To this only one answer seems practicable, namely, 
an immediate provision for a body of like char- 
acter to the second division, which shall take the 
arrears of the court and proceed to dispose of the 
business, leaving the court as at present consti- 
tuted, to take up new business and determine by 
reasonable time for experiment how far and to 
what extent it is able to dispose of the business in 
future, and to what extent, if any, a permanent 
addition to the court shall be desirable or neces- 
sary, or whether possibly the present restriction of 
appeals may accomplish the result. Opinions still 
differ so widely as to the best method of increas- 
ing the working power of the court, and this mat- 
ter has so long been a bone of contention with 
the profession, that it would seem to be inadvis- 
able in this emergency to hazard the passage of an 
amendment by undertaking to provide absolutely 
for the future. This is especially true if, as seems 
quite probable from the figures given in the 
schedule, the court will be able to dispose of all 
the business coming before it when once the ar- 
rears are disposed of. 

It is an unfortunate situation of affairs that we 
have come to a point where we must be content 
with such relief as may be temporary in its char- 
acter and be simply tentative so far as it looks 
toward permanent relief to the court. A second 
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division constituted precisely as was appointed 
under the pervious constitutional provision would 
not at this time be practicable without greatly in- 
leriering with, and to a very considerable extent 
destroying, the ethciency oi the Supreme Court, 
both in the appellate branch and in the first in- 


| stance, since the Supreme Court is organized in 
larly in view of the fact that, evem in case action | 


such a manner at this time as to do its most 
eliective work and bring about what is regarded 
as the best results in that respect. Anything in 
the way of designation of justices of the Supreme 
Court, exclusively so as to form a second division, 
would, therefore, necessarily be such an interfer- 
ence with the present working system as to be 
deprecated upon all hands. It produced much 
inconvenience in 1889, and that difficulty would 
not be remedied by the provisions under which 
new judges have been elected in the several dis- 
tricts, since the increase in the number of judges 
sitting in the Appellate Division has rendered the 
increase in the working force in most of the dis- 
tricts very slight, twenty-two judges being now 
assigned to the Appellate Division and not author- 
ized by law to perform any other functions for 
which they were elected, while under the arrange- 
ment previous to the present Constitution, only 
five departments had assigned to them not to ex- 
ceed seventeen judges, and some special term work 
was performed by them. 

The practical remedy, therefore, seems to be the 
appointment by the governor of seven members 
of the bar and bench who shall constitute a court 
to take charge of the arrears of business, upon 
substantially the same basis as the commission of 
appeals which was appointed to take the arrears of 
the old court in 1870, at the time the present Court 
ot Appeals came into existence. No reason can 
be given why men selected from the bar through- 
out the State should not be able to perform the 
werk with the same degree of ability and dispatch 
as those who might be selected from the justices of 
the Supreme Court. The justices of the Supreme 
Court have, as a rule, had no experience in sitting 
in review as an appellate tribunal, and in that re- 
spect would have no advantage over members of 
the bar, and such a course would avoid the disor- 
ganization of the Supreme Court already sug- 
gested, and leave matters, so far as that court is 
concerned, very much, if not entirely, as at present 
constituted. This tribunal should have substan- 
tially the powers and duties of the former second 
division, and be called into existence upon the 
certificate of the court and dissolved upon its 
recommendation, as was the case with the second 
division. This would enable the calendar to be 
cleared and the court to start out with a clear 
calendar in 1900, and enable causes to be heard 
within a reasonable time after the filing of the 
return. 

Some relief to the members of the court, al- 
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though not sufficient to enable it to cope with the 
airears, could readily be had by a constitutional 
provision authorizing the governor to designate 
any person who had been a judge of the court to 
sit as a member of the court upon the request of 
that body. It will be readily recalled that it was 
clearly the intention of the framers of the present 
judiciary article to provide for such a contingency 
by section 12. This section, after referring to 
judges of the Court of Appeals and justices of the 
Supreme Court, contains the clause, * but any such 
judge or justice may, with his consent, be as- 
signed by the governor from time to time to any 
duty in the Supreme Court while his compensation 
is so continued.” It was quite evidently an over- 
sight that the words * Court of Appeals”’ were not 
added in this clause, and an amendment such as 
suggested above would enable the State to avail 
itself of the services of Judges Andrews, Earl, 
Finch and Danforth, and of such other judges as 
may hereaiter be retired. 

Relief could also be had for the court in a very 
marked degree by a repeal of that anomalous pro- 
vision of the statute under which appeals in case 
of the death penalty are taken directly to the 
Court of Appeals. This involves the examination 
of an exceedingly voluminous record in each in- 
stance, in which the judges are unaided by the 
determination of the court below, which in all 


other cases must first pass upon the questions of 


facc as well as of law. There seems to be no sub- 
stantial reason why, as the appellate divisions are 
now constituted, consisting of five judges in the 
respective departments, they should not have cast 
upon them the burden of passing upon the ques- 
tion of justice of a conviction of this character in 
the first instance, instead of throwing the weight 
oi the examination upon the Court of Appeals. 
The examination of the records and of the ques- 
tiens of fact involved is exceedingly laborious, and 
occupies very much of the time of the court, which 
could well and should be devoted to the examina- 
tion of questions of law. 

A statement, compiled from the official records 
of the court, shows the following: Number of re- 
turns filed with the clerk on appeal to the Court of 
Appeals: 1894, 1,002; 1895, 615; 1896, 820; 1897, 
436. Number of causes argued before the court: 
1894, 597; 1895, 458; 1806, 496; 1897, 430. The 
number of causes decided by the Court of Appeals: 
1894, 625; 1895, 522; 1896, 436; 1897, 448. Number 
of causes still pending on present calendar and un- 
disposed of, 678; appeals pending in which returns 
have been filed since the making up of the calendar 
in January, 1897, 319; total number of cases pend- 
ing in the Court of Appeals on January 10, 1898, 
907. Fifty-eight cases stood over from the old 
calendar and were disposed of during the year 
1897, after the calendar for that year was made up. 





{CALENDAR MONTH. 
MY HE expression “a calendar month” is a tech- 
nical and legal phrase. It does not mean a 
fixed number of days, but is a month in the calen- 
dar. It is one month to be calculated by the cal- 
endar and not by counting the days. 

In cases of imprisonment, one month according 
to the calendar is one month from the first day of 
imprisonment to the corresponding numeral day, 
less one, in the next month in the calendar. But, 
in some cases, there is no such corresponding 
numerical day in consequence of the shortness of 
the next month in the calendar. 

This matter was investigated with considerable 
care in the case of Megotti v. Colville, in the Eng- 
lish Court of Appeal, in 1879. The plaintiff 
claimed that he had been kept in prison by the 
defendant, the governor of Coldlath Fields prison, 
one day longer than his sentence. The plaintiff 
brought suit for damages against the governor, 
bur Lord Denman gave judgment for the defend- 
ant. 

The plaintiff was sentenced October 3Ist to two 
terms of imprisonment, first, one calendar month, 
to commence at the expiration of the first month's 
imprisonment. He was liberated December 14th. 
The plaintiff in person claimed that the imprison- 
ment for one calendar month dated from 12 P. M. 
on the 3oth of October, and ended at 12 P. M. 
on the 29th of November, and that fourteen days 
from then would expire on December 13th, when 
he should have been set free. Bramwell, L. J., on 
appeal delivered the opinion of the court, in which 
he said: 

“Tt is no doubt a plausible argument of the 
plaintiff's, that he has been imprisoned the whole 
of the month of November and a day in October 
as constituting ‘the one calendar month.’ The 
difficulty arises from this, that really the term 
‘one calendar month’ has no application except to 
a particular month, and is inaccurate as applied to 
a period which begins in the middle or part of 
one calendar month, and ends in the middle or 
part of another calendar month. In that case ‘ one 
calendar month’ is made up of a portion of two 
calendar months, and various consequences seem 
to follow from that. It seems to me clear that the 
only sensible rule that we can lay down is, that 
where the imprisonment begins on a day in one 
month, so many days of the next month must be 
taken, if there are enough, as will come up to the 
date of the day before that day of the month on 
which the imprisonment commenced. That is to 
say, if the imprisonment commenced on the 5th 
of one month, you must take the 4th of the next 
month; if on the 25th of one, then until the 24th of 
the next month, and so on. You must take so 
many days out of the next month as have passed 
in the month when the imprisonment began, be- 
fore the commencement of that imprisonment. If 
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that were not so, look at the consequence. The 
plaintiff says: ‘I was sent to prison October 3ist, 
and therefore ought to have been out November 
20th, because, otherwise, I should have had a cal- 
endar month and a day of another month; ” but of 
course if he had been sent to prison October 29th, 
he ought to have come out November 28th, and if 
October 30th, then November 29th. The effect of 
his argument, therefore, is this, that whereas if 
the imprisonment began October 3oth, it ought to 
end on the 29th of November, so ought it if it 
began on the 31st. There is no reason for that. 
Suppose the plaintiff has been sentenced to two 
months, when would he have come out? Certainly 
not till December 30th. If one month ends on 
November 29th, how do you get the next month 
ending on December 30th? That, undoubtedly, 
would be the case. The only way to make sense 
of it is to apply the rule which I have mentioned; 
and it seems to me that the rule will never oper- 
ate to the prejudice of a prisoner. If he is sent 
to prison in what may be called a long month, he 
is a sufferer, and gets thirty days; if sent to prison 
in a month of thirty-one days, he gets thirty days 
only; if sent to prison in the shortest month of all, 
February, so much the better for him; for accord- 
ing to the rule expressed, if a man went to prison 
on the 29th of January he would get out on the 
30th of January, and so if on the 31st, and so if on 
February Ist, he would have the benefit of an im- 
prisonment which is shortened inevitably by there 
not being a sufficient number of days in the follow- 
ing month to make up for the days elapsed in the 
month in which he was sent to prison at the time 
of his imprisonment. I think in this case that, as 
the plaintiff was sent to prison on October 31, 
there were thirty days to be taken out of the next 
month, and as a consequence, the month did not 
expire till the 30th of November, and if so, the 
fourteen days did not begin till December Ist, and, 
therefore, the plaintiff was duly kept in prison till 
the 14th of December. I think that Mr. Justice 
Denman was right in his judgment, and that it 
must be affirmed.” — Law Register. 


FLOGGING AS LEGAL PUNISHMENT [IN 
ENGLAND. 


ERY few offenses remain at the present time 
for which an adult can be sentenced to be 
flogged, and for some of those few the punishment 
is obsolete, and very properly so. There are, how- 
ever, two serious crimes for which judges are not 
only legally able, but in many cases very ready, to 
inflict this punishment. These are robbery with 
viclence, and the much more uncommon crime ot 
attempting to choke, strangle or suffocate a per- 
son with intent to commit a felony. It seems to 
be universally admitted that cases of robbery with 
violence have become much less frequent under 





the fear of this punishment, and probably, if all 
the judges acted on the principle of those few 
who most often pass sentence of flogging, the 
crime would be almost stamped out. It is not 
easy to understand the state of mind of those (no 
doubt estimable) persons who are too tender- 
hearted to flog a brutal ruffian who does not care 
what pain he inflicts in order to effect his guilty 
purpose. Probably acute physical pain is the only 
thing such a man can really feel, and it seems to 
be the one punishment he really dreads. He is, 
most likely, as low in the moral scale as he can 
be, and it is ridiculous to talk of the “ degrading ” 
effect of a whipping on such a person. There are, 
however, several other crimes besides robbery very 
common throughout the country which might be 
dealt with by flogging, to the great advantage of 
the public. The Quarter Sessions of Essex last 
week passed a resolution to the effect that the 
criminal law should be so amended as to allow 
judges of Assize and justices of Quarter Sessions, 
at their discretion, to inflict the punishment of 
flogging, in addition to imprisonment, in all cases 
of rape, attempted rape, and indecent assault on 
women and children. Most persons will probably 
agree, to some extent, with this resolution, espe- 
cially those who are often in criminal courts and 
know the details of these unreportable cases. The 
crimes mentioned are terribly frequent. No of- 
fense in the whole calendar of crime is more brutal 
or more deserving of corporal chastisement than 
outrages on female children. Flogging, however, 
is a punishment which ought to be awarded to 
adults with the utmost circumspection, and (it is 
submitted) only by the highest judicial officers. 
1+ would be dangerous in the extreme to put such 
a power into the hands of chairmen of Quarter 
Sessions, who, as a rule, are without legal train- 
ing, and whose experience consists in dealing with 
a few cases four times a year. — Solicitors’ Jour- 
nal. 


REPARATION FOR JUDICIAL ERRORS. 
UPPOSING such a thing to be possible as 
that Dreyfus is innocent, how does the 
French law proceed in the course which it calls 
* la reparation des erreurs judiciaries?” asks the Pall 
Mall Gazette. The answer must be —in a more 
lcgical and more candid way than we do in Eng- 
land, where we grant plenary pardon for an offense 
never committed. By the French law an error 
committed in open court is repaired also in open 
court, though the Dreyfus trial would not here be 
a case in point. Take the case of Madame 
Druaux. She was sentenced by the Court of 
Rouen to penal servitude for life for having pois- 
ened her husband and her husband’s brother at 
Malaunay. This was in ’87. Six years later it was 
discovered that she was absolutely innocent; that 
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bcth men had died of accidental poisoning by car- 
bonic acid gas, to which poisoning she herself had 
been a partial victim. To show her innocence to 
the world she was brought before the Court of 
Amiens, but president, advocate-general and jury 
all had an inverted rdle —they were there to ac- 
quit, not to condemn. The court proclaimed “ her 
certain innocence” in the most emphatic manner, 
and awarded her 40,000 francs to compensate and 
console. And at present the Court of Cassation is 
concerned with a still more remarkable case. 
Pierre Vaux and Jean Petit, condemned in 1852 
fer poisoning, are both of them dead; they died in 
Guiana as convicts. After long years their inno- 
cence has been discovered and recognized, and at 
the instance of M. Armand Vaux, a son of one of 
the victims, and by the law of ’95, the Court of 
Cassation will reopen the whole matter and pro- 
ceed next December “a la rehabilitation de leur 
memoire.” If that is any comfort. 


———__>—___—_ 
SOME STORIES OF LORD RUSSELL. 


{ NE of the greatest jurists at present living is 

Charles Russell, the lord chief justice of the 
Queen’s Bench. Lord Russell is not only an 
Irishman, but an eminent lawyer, a world-famous 
orator and a wit of no small dimensions. Many 
stories are told illustrative of his skill at that most 
difficult of arts — repartee. 

Once, it is told, when he was pleading in a cer- 
tain case, he was constantly annoyed by being 
interrupted by the counsel for the other side, Sir 
Digby Seymour. At last, losing all patience, Rus- 
sell broke out in his strong Irish brogue: “I wish 
you wouldn’t interrupt so much, Sir Digby Say- 
mour.” “My name is Seymour, not Saymour,” 
answered Sir Digby, sharply. ‘‘ Well then,” re- 
jcined Russell, “you should see more and say 
less.” 

On another occasion, when he was visiting this 
country, he was walking beside the Potomac river 
one day with William M. Evarts, who was then 
secretary of state. When they arrived at a certain 
part of the river Mr. Evarts paused. “ This,” said 
he, “is the place where George Washington threw 
a dollar across the Potomac.” ‘“ Oh,” responded 
Russell, “that must have been quite an easy task 
for a man who cast a sovereign over the Atlantic.” 

But the last of these stories will, perhaps, be 
best appreciated by my legal readers. 

A young lawyer was one day making a plea be- 
fore Lord Russell. It was late in the afternoon, 
the hour for adjournment was fast approaching, 
and the young barrister, anxious to finish before 
clesing time, was hurrying along as best he could. 
Suddenly he spoke of 2 Q. B. D. Lord Russell 
interrupted him sharply. “ You forget yourself, 
sir,” he said sternly. “ You forget yourself. That 





is no way to address this court.” The tyro was 
profuse in apologies, and explained that he only 
meant to refer to 2 Queen’s Bench Division of the 
Law Reports. But the chief justice refused to be 
appeased. ‘“‘ Why,” he cried, “I might as well 
say to you, U. B. D.” — The Calfskin. 


THE LEGAL POSITION OF MODERN 
HOTELS. 


HE recent action brought by Dr. Quinby 
against the Hotel Cecil, Limited, following 
upon the case of Lamond v. Richard (76 L. T. 
Rep. 141), which excited some discussion in the 
early part of last year, directs attention to a very 
interesting and important question in the law re- 
lating to inn-keepers, which must sooner or later 
he threshed out. The point which was directly in 
dispute in Lamond v. Richard was only incident- 
a'ly involved in Dr. Quinby’s case; but the dicta of 
the late master of the rolls in the former case show 
that it is a feature to be considered in future litiga- 
tion of this kind. Miss Lamond’s action was one 
for damages for unlawful eviction from the Hotel 
Métroépole, at Brighton, she alleging that, having 
been received as a traveler into the hotel, she was 
entitled to stay there as long as she liked, provided 
she paid her charges and conducted herself prop- 
erly. The defense was that, whether she had been 
originally received as a traveler or not, she had by 
long residence ceased to be such, and had become 
in effect merely a boarder or lodger, and subject 
to eviction on reasonable notice. Now, in this case 
there are two points to which we wish to refer. 
The first is the finding of the County Court judge 
that the Hotel Métrépole was a common inn, and 
the second, the finding that the plaintiff went there 
as a traveler. There is no magic in names, and a 
hotel is none the less an inn merely because it calls 
itself by the higher sounding title; but, unques- 
tionably, the modern residential hotel differs in 
many respects from an inn as originally under- 
stcod. If we refer to the early law on the subject, 
it is abundantly clear that an inn was a place of 
temporary rest and refreshment for travelers —a 
stopping-place in a journey from one place ty an- 
other. In the notes to Calye’s case (1 Sm. L. C. 
115) authorities and dicta are cited which show 
that a guest is only such in so far as he is a trav- 
eler; and the precedents of proceedings—c. g., 
indictments against inn-keepers for refusing to re- 
ceive and entertain guests —are framed with re- 
gard to this characteristic. This conception of the 
relative positions of inn-keeper and guest was fully 
recognized in Lamond v. Richard, and that case 
expressly lays it down that the relation of inn- 
keeper and guest continues only so long as the 
guest retains her character of traveler, though it is 
not, perhaps, easy to say what length of residence 
is sufficient to convert a traveler into a boarder. 
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What, however, we are disposed to question is the 
correctness of the County Court judge’s finding 
that the Hotel Métropole is a common inn. We 
doubt very much whether this is so, a doubt which 
was ielt by Lord Esher, who said that that finding 
would be no guide as to other hotels, and he inti- 
mated that it was quite arguable whether the great 
London hotels, e. g., the Hotel Cecil — are to be 
regarded as common inns. Do the proprietors of 
these places hold themselves out as open to receive 
any and everybody who may demand to be enter- 
tained? For it must be borne in mind that an inn- 
keeper in the strict sense of the term cannot pick 
and choose his guests. He is bound to receive 
every traveler and wayfarer who presents himseli 
and conducts himself properly, unless, indeed, 
there be no room in the hotel. It seems absurd 
to say that an hotel which, to a very large extent 
depends upon its residential character, fulfils the 
requisites of a common inn. With regard to the 
other point to which we alluded— Did Miss 
Lamond go to the Hotel Métropole as a traveler? 
Did she not go as a boarder? She was not break- 
ing a journey there. She came on a visit and 
stayed nine months. Her staying there was not a 
stage in a journey from one place to another. We 
mention these points as they lead us to consider 
the case of Quinby v. The Hotel Cecil, an action 
brought to recover the value of certain property 
stolen while the plaintiff was staying in the hotel. 
Now, but for one circumstance, it seems the de- 
fendants might have raised these very defenses 
which we have been discussing. They might, in 
our opinion, have said the Hotel Cecil was not a 
common inn and Dr. Quinby was not a traveler, 
and therefore he could not claim the protection of 
a guest in the proper sense of the term. Having 
regard to the considerations already advanced, it is 
difficult to see why such a plea should not have 
succeeded. Unfortunately, however, the defend- 
ants would seem to have precluded themselves 
from raising this defense, by the fact that they 
exhibited the notice required by the Inn-Keepers 
Act, 1863, as a condition precedent to the limita- 
tion of an inn-keeper’s common-law liability. This 
was the point on which the case turned —a ques- 
tion of fact whether there had been a sufficient 
compliance with the act, and in the result the 
defendants succeeded on this head. But it be- 
comes a matter for consideration with hotel-keep- 
ers whether they would not be well advised to 
dispense with this notice, and, instead, to make it 
clear that they do not hold themselves out as 
common inn-keepers. At any rate, many hotel 
proprietors would, we should imagine, be sur- 
prised to be told that they were bound to receive 
all comers without question. What then would be 
the legal result of a disclaimer of the character of 
inn-keeper? The relation between the proprietor 
and his guest would be altogether different. There 











would be no question of a £30 limit of liability 
(Inn-Keepers Act, 1863, sec. 1); the proprietor 
would not be liable at all for the theit or less of 
the guest's property — in the absence of negligence 
on the part of the proprietor or his servants. He 
would be in the same position as a boarding-house 
or lodging-house keeper in this respect. On the 
other hand, he would lose his lien, which only 
exists over the property of a guest qud traveler; 
though where a tarveler ceased to be such, and 
became a boarder, the lien might continue (see 
per Mr. Justice Wright in Lamond v. Richard 
[1897], 1 Q. B. at p. 544). This right of lien is no 
doubt a valuable one, but experience does not 
show that boarding-house keepers suffer from the 
want of it, and, in point of fact, inn-keepers are 
not very often obliged to have recourse to it. But 
the hotel proprietor would be freed from a liability 
fo1 loss of property which, at present, leaves him 
very much at the mercy of careless guests. We 
think the time has certainly arrived when this 
question of the legal position of the great resi- 
dential hotels should be determined, and the ac- 
tion of Quinby v. Hotel Cecil shows that 
proprietors have it in their own power to disclaim 
a legal character, which no longer seems conso- 
nant with the altered conditions of modern hotel 
life. — Law Times (London). 





HYPNOTISM AS A DEFENSE TO BIGAMY 





(N\HE celebrated Humphrey bigamy case, in New 

Jersey, has terminated in a jury verdict de- 
claring the defendant, Mrs. Humphrey, not guilty 
of bigamy as charged, says the Albany Argus. 
Mrs. Humphrey has been thrice married. Her 
third marriage occurred during the lifetime of her 
second husband, who is still, in fact, very much 
alive, and there is no divorce on record. Wit- 
nesses testified to the second marriage as regular 
in all respects, and, the facts seeming to constitute 
a true bill, the prosecution supposed it had an easy 
case. 

That, however, was where the prosecution 
missed its guess. Mrs. Humphrey, with many 
tears and witching glances toward the jury-box, 
told a remarkable story of her side of the case. In 
a word, she had been hypnotized. She had a dim 
recollection of having been introduced to the gen- 
tleman who claimed to be her second husband, but 
none whatever of any marriage to him; and if, as 
claimed, she had lived with him for six years, as 
his wife, he must have hypnotized her all that time, 
for she was blissfully unconscious of the fact, and 
supposed herself to be the widow of husband No. 
I when she contracted the wedding with husband 
No. 3. 

Truly wonderful are the manifestations of hyp- 
notism. It is now a matter of judicial record, in 
New Jersey, that this defendant was constantly, 
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for six years, under hypnotic influence. The cler- 
gyman who married her, and the witnesses, were 
also hypnotized — else they must have seen that 
she was not conscious of her actions. In the 
opinion of the prosecution the jury which rendered 
the verdict must have been hypnotized; and the 
judge no doubt is convinced that a hypnotic spell 
rested upon the spectators in court, who applauded 
the verdict rendered in the teeth of his charge. 
Seldom has such hypnotism been at large at a 
given time as in the Humphrey bigamy case. 


JUDICIAL SALARIES. IN. ENGLAND. 


IJ\HE perusal of salary lists is always refreshing. 

‘American lawyers and judges wili be inter- 
ested in knowing what compensation is received by 
judges of the highest courts in England. Lord 
Halsbury, lord high chancellor of England, re- 
ceives an annual salary of £10,000. Lord Russell, 
chief justice of England, receives £8,000. The 
lords of appeals in ordinary receive each £6,000. 
The justices of Chancery Division of the High 
Court of Justice receive £5,000 each. The judges 
of the Queen’s Bench Division, £5,000 each. The 
judges of the Supreme Court of Judicature, £5,000 
each. The master of rolls (Lindley) receives 
£6,000. The judges of the Probate, Divorce and 
Admiralty Division receive £5,000 each. In addi- 
tion to these salaries, most of the judges have 
private secretaries and assistant secretaries, who 
receive liberal salaries. The attorney-general re- 
ceives £8,217 (salary and fees) and the solicitor- 
general £8,638. 


Se 


PEEPING TOM. 


— 


Grand Rapids v. Williams (Mich.), 36 L. R. A. 137. 
Williams went out one autumn night 
And painted fair Grand Rapids red; 
In short, he got quite full and tight, 
And when he ought to have been in bed, 
He leaned upon a window sill 
And silly peered within at will. 


It wasn’t his own house, of course; 
The curtain up about a foot, 
And lights, and folk inside, by force 
Of novelty made him take root; 
And there he swaying stood and “ peeked,” 
But none within saw him and shrieked. 


’Twas fortunate that all the ladies 
Were dressed for neither ball nor bed, 
Else he had been snatched off to hades, 
Or eyes been shrivelled in his head, 
Like Peeping Tom’s at Coventry, 
Who “ peeked” to see the dame ride by. 


Two other people came along, 
And for this venial offense 





Tried to arrest him, but with strong 
Agility he leaped a fence 
And for the moment got away, 
To be brought up another day. 


But when the ladies later learned 
Of Williams’ ungallant surprise, 
And thought of what he’d not discerned, 
They vowed with pretty screams and cries 
That hanging was too good for him; 
They'd like to tear him limb from limb! 


* Against ‘indecent or insulting 
Immoral conduct or behavior’ 
Is aimed the ordinance, resulting 
In punishment; we humbly crave your 
Honor’s decree for quick discharge, 
To set this innocent man at large. 


“If people leave their curtains up, 
They know that passers-by may see 
Them as they dance or chat or sup; 
One mayn’t be sent to Coventry 
Nor held against the law to sin 
For but a moment looking in.” 


Thus counsel wise in law contended, 
But the high court thought otherwise; 
And when the ingenious plea was ended 
They held, to Birney Hoyt’s surprise: 
* His conduct was indecent — the facts show 
it; 
Folk may ‘insulted’ be though they don’t 
know it.” 
Irvinc Browne. 


Legal _ Laughs. 


“ Gentlemen of the jury,” said the lawyer im- 


piessively, “ our defense is insanity. I shall show 
that my client once served on a jury and listened 
to expert testimony for four months.” 

Of course he was acquitted. 


“And where was the man stabbed?” asked the 
excited lawyer of a physician. 

“The man was stabbed about an inch and a half 
to the left of the medial line, and about an inch 
above the umbilicus,” was the reply. 

“Oh, yes, I understand now; but I thought it 
was near the town hall.” 


A correspondent of the Ohio Law Bulletin re- 
lates how a funny, but what he regards as an 
appropriate typographical error occurred recently 
in the Miami Union office, in connection with the 
printing of a court report. The case of Jones v. 
Smith was in partition, the property selling for 
$300, but the costs were about $180, leaving a small 
part of the proceeds for the heirs. The report read, 
“Entry of confirmation and distribution,” but the 
intelligent compositor made it read, “ Entry of 
confiscation and distribution,’ which was not so 
bad in view of the facts. 
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Senator Mason, of Illinois, once practiced law in 
Iowa. Ina certain case, as he was about to begin 
his discourse to the jury for the defendant, an old 
party from the rural districts entered and took a 
seat adjoining the jury-box, to hear the learned 
advocate’s speech. Mason naturally directed his 
attention frequently to the furthest man from him, 
as he thought, in the jury. This happened to be 
the venerable man from the country. Glaring at 
him he said: 

* Gentlemen of the jury, I want to know how on 
earth this man (referring to the plaintiff, but star- 
ing at the supposed juror) can have the assurance 
to come into court? What does he want? What 
is his business here? What is he seeking? Again, 
I demand, gentlemen of the jury, why is he here?” 

Supposing that these questions were directed to 
him, the countryman was filled with indignation, 
aud when the orator paused to note the effect of 
his words on the jury the irate rustic got up and 
howled: 

* You want to know what I am here for, you 
cross-eyed fool? What am I looking for in this 
here court? Well, I'll tell you, you little fat son 
For three days I have been waiting here 
for my fees, and nary a red cent have I got yet. 
What am I here for, you good-for-nothing animal? 
Pay me my witness fees, sir, and I'll get out of 
here at once.” 

The unexpected outburst “ brought down” the 
heuse, including judge and jury, and cut short 
what might have been a great example of forensic 
eloquence. 


of a gun! 


Legal Hotes of Mertinence. 


An effort is being made to establish a law school 
in connection with Brown University. 


Maine has only five female convicts — all con- 
fined in the women’s ward of the State penitentiary 
at Thomaston, for murder. 


The Hon. Francis C. Lowell was recently con- 
firmed as United States district judge for the dis- 
trict of Massachusetts. 


The Supreme Court of Vermont is nothing if 
not accommodating. Its session in the ward of a 
hospital, to hear arguments on the indictment of 
a patient for murder demonstrates this fact with 
sufficient clearness. 


The New York Court of Appeals, after handing 
down decisions and listening to arguments, on 
Friday, 4th inst., took a recess until February 28, 
at 2 p. M, when the call of the present calendar 
will be proceeded with. 


The United States Supreme Court has adjourned 
until February 21, without deciding any of the 
important cases before it. The hearing in the La 





Abra Silver Mining Company case was postponed 
until the second Monday of the next term. 


They tell me now that I enjoy the fee, 

The property of all incumbrance free. 

Enjoyment! what a hollow mockery! 

It takes that fee to pay my lawyer’s fee. 
— The Calfskin. 


The discovery has been made that bigamy and 
even polygamy are not prohibited under the lowa 
laws. The situation is due to a curious omission 
in the revised code which prescribes no penalty 
for bigamy and does not prohibit a plurality of 
wives. The defect will be remedied by the legis- 
lature. 


Fred Bird, of Quitman, Kan., has brought suit 
against James Glover, of the same town, for $5,000 
damages. Bird alleges that in a public place, with 
crowds to see and multitudes to laugh, Glover did, 
with intention and malice aforethought, pull a 
chair from under him as he was about to sit down. 
The joke resulted in a broken leg, and Bird wants 
pay for the leg. 


The board of trustees of Boston University have 
voted unanimously to make Mr. Samuel C. Ben- 
nett, son of the late Edmund H. Bennett, acting 
dean of the law department, and he has accepted. 
Mr. Bennett was born at Taunton, April 19, 1858, 
graduated from Harvard in 1879, and from the 
Buston University Law School three years later. 
He is a prime favorite with the students. 


President McKinley has appointed Hon. Wil- 
liam J. Mills, of New Haven, Conn., chief justice 
ot New Mexico. The appointee was born in 
Yazoo City, Miss., January 11, 1849, is a graduate 
of Yale, class of 1877, and has been in the active 
practice of his profession since his admission. In 
politics Mr. Mills is a Democrat. For a number 
of years he resided in New Mexico, whither he 
went for the benefit of his wife’s health. 


Charles H. Duel, of Syracuse, who has been 
nominated to be commissioner of patents, was 
born in Cortland in 1850. His father was R. Hol- 
land Duel, who was member of congress for three 
tcrms and commissioner of patents in 1875-76. 
Charles H. graduated from Hamilton College in 
1871. He took up law as a profession, and finally 
settled in Syracuse. He is now a prominent patent 
lawyer. 


A bill has been introduced in the Maryland leg- 
islature which provides that all persons and their 
aiders, abettors and counselors, who attempt to 
break into any place of confinement for the pur- 
pose of taking away any person accused of a vio- 
lation of law, or who attempt to take any such 
person from an officer, shall be deemed guilty ot 
felony, shall be liable to imprisonment in the peni- 
tentiary for from ten months to ten years, and 
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shall be forever disqualified from holding office. 
[t is a measure that ought to become a law. 

In front of one of the postal stations in Milwau- 
kee, last week, the snow became piled up so high 
that the driver of a mail wagon could not get 
through it, so he took to the sidewalk. He was 
arrested by a policeman for violating a city ordi- 
nance prohibiting driving on the sidewalk. The 
result was a delay of eight hours in the delivery of 
the mail, and the post-office authorities had the 
policeman arrested. The United States commis- 
sicner held him in $100 bail. The outcome of the 
case will be watched with interest, as establishing 
whether or not Uncle Sam has a right to go any- 
where while carrying the mails. 


English Rotcs. 


Mr. Edgar Francis Jenkins died on the 18th ult., 
at his residence in Westbourne-crescent, after ten 
days’ illness, from influenza. He was the head of 
the firm of Messrs. Brooks, Jenkins & Co., solicit- 
ors proctors and notaries, in Godliman street, and, 
as such, he was concerned in all the great ritual 
and ecclesiastical suits of the past quarter of a 
century, the last being that of Read and others v. 
The Bishop of Lincoln, in which he appeared for 
the Bishop. 


At the Wellingborough County Court, on the 
17th inst., in a case where it was shown that the 
bankrupt had sold his business to his wife, Judge 
Snagge said the Married Women’s Property Act 
had done irreparable mischief, having opened the 
door to the most monstrous frauds. If the legis- 
lature did not do something to stop them he could 
do no more than cry in the wilderness of his 
courts, but it was shameful that in a civilized com- 
munity such frauds should be possible. 


Lady lawyers are beginning to make their way, 
but not in England, fortunately, or unfortunately, 
according to one’s opinions. Not long ago Miss 
Cornelia Soralji, a Parsee lady, began to plead in 
the courts at Bombay, and now Miss Clara Martin 
has been admitted to the Ontario bar, and been 
made a junior partner in a leading legal firm in 
Tcronto. She intends to specialize on the laws 
relating to woman — her citizenship, estates, chil- 
dren and responsibilities. She has already argued 
one case before Judge Marson, and, better still, 
has won it. — The Lady. 


Mr. Charles March Denison, barrister-at-law, 
better known as a distinguished journalist, died 
on the 15th ult., at the age of 62. From his youth 
he had been connected with the Times, on which 
both his father and uncle had before him done 
good service. Mr. Denison’s work had mainly 
been that of a parliamentary and law reporter, 
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‘and in both capacities he had a very prolonged 


and varied experience. He was called to the bar 
by the Middle Temple in 1873, and joined the 
southeastern circuit. He was the joint author of 
“Denison and Scott’s Appeal Practice in the 
Hceuse of Lords,” which is the standard work on 
the subject. 


Botes of Recent American Decisions. 
Divisible Contract — Measure of Damage. — In 
Kansas & C. P. Ry. Co. v. Curry, decided by the 
Court of Appeals of Kansas, Southern Department, 
kK. D., in December, 1897 (51 Pac. R. 576), it was 
held that a contract to issue or procure the issu- 
ance of an annual pass, to be renewed from year 
to year during the pleasure of the promisee, is a 
divisible contract, and the measure of damages for 
the breach thereof is the value of the transportation 
to such promisee during the years the breach has 
occurred, and an action may be maintained by the 
promisee for only such breaches as have occurred 
at the time of the commencement of the action. 
Fire Insurance — Action on Policy — Arson as 
Defense — Estoppel. — In an action upon a policy 
of fire insurance, to recover for the loss by fire of 
a barn and its contents, the insurance company 
gave notice, under the plea of the general issue, 
that it would show that plaintiff wilfully burned 
the property, with intent to injure the company. 
On the trial plaintiff's counsel offered in evidence 
the complaint and warrant upon which plaintiff 
was arrested and tried criminally upon the charge 
of arson for having burned the property for the 
purpose of showing that plaintiff's arrest was 
caused by a director of the company. Counsel 
further stated that he proposed to follow it up by 
showing that the plaintiff was discharged on that 
examination; that the secretary of the company 
was then present, and that the insurance company 
“is now estopped from setting up the defense that 
the plaintiff burned his own property.” On objec- 
tion of the company, the trial court refused to 
receive the complaint and warrant in evidence. 
Held, that the ruling of the trial court was proper 
for the reason (1) that it was not admitted that 
this was the original complaint and warrant, and 
there was no proof that it was; and (2) that it was 
no part of the plaintiff’s case; and, even if the 
complaint and warrant had been received in evi- 
dence, the fact that the complaint was made by an 
officer of the defendant company would not, of 
itself, estop the company from making the defense 
in the civil action that the plaintiff wilfully set fire 
to the building, though he had been discharged on 
the examination. Plaintiff, in an action on a policy 
of fire insurance, in which the defense is that he 
burned the property, may, on cross-examination, 
be asked about other insurance that he had in 
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another company, and whether the claim that he 
made in regard thereto was not false. The insur- 
ance company, in such case, may, to show motive 
for the burning, show that there was trouble in 
plaintiff's family, and that he had been driven 
from his home. A mutual insurance company is 
not estopped to set up the defense that plaintiff 
burned his property, though, after the fire, he was 
assessed, and paid the assessment, even if the 
assessment was for the loss of his property. 
Jvdgment for company below. Here affirmed in 
favor of company. (Barnett v. Farmers’ Mut. Fire 
Ins. Co. [Mich. S. C.], 4 Detroit Legal News 
[December 25, 1897], 852.) 

Judgment Creditor’s Action — Judgment Cred- 
itor May Reach Interest of a Debtor in an Express 
Trust Created by the Debtor for His Own Bene- 
fit. — The plaintiff recovered judgment against the 
defendant Barnes for over seven thousand dollars, 
and after return of the execution thereon unsatis- 
fied, commenced an action against the judgment 
debtor and his trustee. The defendant, the judg- 
ment debtor, three years prior to the recovery of 
judgment by the plaintiff, and not collusively or 
with any intent to defraud creditors, had con- 
veyed a house and lot to the defendant Taft, as 
trustee, to collect the profits and income, and, after 
peying the expenses of the trust, to pay the net 
income to the defendant Barnes during his life 
with remainder over. Held, that a subsequent 
judgment creditor could, after the return of execu- 
tion unsatisfied, reach the interest of the judgment 
debtor in the trust. (Belle C. Schenck, appellant, 
v. William D. Barnes and Henry W. Taft, trustee, 
respondents, N. Y. Sup. Court, App. Div., Second 
Dept. Decided in Jan., 1898. Opinion in full in 
N. Y. Law. J., Feb. 5, 1808.) 

Negligence — Failure to Take Precautions Be- 
fcre Crossing Street Car Tracks — Contributory 
Negligence — Negligence of Defendant. — One 
who crosses the track of an electric street railway 
without looking in both directions for approaching 
cars, and is injured thereby, is guilty of such con- 
tributory negligence as will defeat recovery. 
Where one attempts to cross the tracks of an 
electric railway in front of an approaching car in 
plain view, he takes his chances in being injured 
and cannot complain. In order to authorize a re- 
covery on the ground of subsequent negligence on 
the part of the defendant notwithstanding the con- 
tributory negligence of the plaintiff, such subse- 
quent negligence must be the real cause of the 
injury. (Borschall v. Detroit Railway, Mich. Sup. 
Court. Opinion filed Jan. 4, 1898; in full in Detroit 
Legal News of Jan. 15, ’98.) 


Private Corporations — Mutual Benefit of Mem- 
bers — Unlawful Expulsion — Mandamus to Re- 
store. — In Fraternal Mystic Circle v. State ex rel. 


Fritter, decided by the Supreme Court of Ohio in. 








December, 1897 (48 N. E. R. 940), it was held that 
a member of a private corporation, organized for 
the mutual protection and relief of its members, 
though unlawfully expelled and excluded from 
participation in its benefits, is not entitled to a writ 
of mandamus to compel it to restore him to mem- 
bership, because (1) such restoration is not an act 
specially enjoined by law; (2) he has a plain and 
adequate remedy in the ordinary course of the law. 


—_———_ 


Notes of Recent English Accisions. 


Ship — Bill of Lading— Implied Warranty — 
Carrying of Bullion. — The plaintiffs shipped on 
board the defendants’ vessel Oceana ten boxes, each 
containing £5,000 in sovereigns, under a bill of lad- 
ing, to be carried from Australia to London. One 
bex was lost, and nine boxes only were delivered 
in London. The plaintiffs brought this action, as 
a commercial cause, and alleged a breach of an 
iriplied warranty. The defendants admitted that 
the box in question had been received on board 
the Oceana and had been placed in the bullion-room 
of the vessel, and that it had been stolen; they de- 
nied that there was implied warranty as 
alleged. Collins, J., at chambers, made an order 
that: “‘ The question whether there was any war- 
ranty by the defendants under the bill of lading 
that the room in which the bullion was stowed was 
so constructed as to be reasonably fit to resist 
thieves be tried before the trial of the action.” 
This question was tried by Mathew, J., as a com- 
mercial cause, no witnesses being called on either 
side. From the admissions made on behalf of the 
defendants the learned judge assumed that the 
Oceana “ was furnished with a receptacle for bul- 
lion and valuables, usually called the specie-room; 
and that the contract in the bill of lading was 
entered into with the knowledge and upon the 
footing that this receptable had been provided for 
the safe carriage of the gold mentioned in the bill 
of lading.”” The learned judge then held that there 
was an implied warranty that the bullion-room was 
s» constructed as to be reasonably fit to resist 
thieves. The defendants appealed. Held (affirm- 
ing the decision of Mathew, J.), that there was an 
implied warranty that the bullion-room of the ves- 
sel was so constructed as to be reasonably fit to 
resist thieves. (Queensland National Bank v. The 
Peninsular and Oriental Steam Nav. Co. Ct. of 
Arp. CIV Law Times, 268.) 

Solicitor — Striking off Rolls — Struck off by 
Court at the Cape of Good Hope — Production of 
Order — Not Sufficient. —A_ solicitor was ad- 
mitted in England in 1880. In 1884 he was sus- 
pended for two years from practice for misconduct. 
He then went to the Cape and was admitted a 
solicitor there, but, in consequence of misappro- 
priating certain funds recovered in an action, 
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which facts came out in an action brought against 
him to recover the money, he was struck off the 
rolls of the colony. It was now sought to strike 
him off the rolls in England, and the only evidence 
produced was the order of the colonial court. It 
was contended that it was sufficient on the analogy 
of the practice that when the three courts of 
Queen’s Bench, Common Pleas and Exchequer 
existed, each court acted merely on the production 
of the order of the other striking a solicitor off the 
rclls. Held, that the court could not allow this 
application, as it went far beyond the former prac- 
tice, and there was no precedent for it. (Re M., a 
Solicitor; Ex parte The Incorporated Law Society. 
Q. B. Div. CIV Law Times, 270.) 


Literary Aotes. 


The American Monthly Review of Reviews for 
February renders an important service to the cause 
of international arbitration by publishing an Eng- 
lish translation of an article on the advance of the 
peace movement throughout the world, from the 
pen of the great French publicist, Frederic Passy, 
president of the Society for Arbitration Between 
Nations. This article notes many encouraging 
signs of progress in the agitation for arbitration 
now going on among even the most military 
nations of the old world. 


A feature of the February number of the North 
American Review is the opening article on 
“ America’s Interests in China,” from the pen of 
Gen. James H. Wilson. A brilliant and witty es- 
say, entitled “‘ A Comparative View of the Woman 
Suffrage Movement,” is contributed by Frances 
M. Abbott, and in “ European Example for Amer- 
ican Farmers,” A. F. Weber, assistant registrar of 
Cornell University, interestingly treats of the co- 
operative credit societies so popular on the con- 
tinent of Europe. “Is Our Educational System 
Top-Heavy?” thoughtfully asks Elliott Flower, 
while the Hon. Charles S. Fairchild, formerly 
secretary of the United States treasury, deals with 
*“ The Monetary Commission and Its Work” in a 
paper of national import. Under the title of “ The 
Crisis of Civil Service Reform,” H. T. Newcomb 
discusses the growth and development of this wide- 
spread system, while in “Railroads Versus 
Canals,” J. A. Latcha presents an array of sugges- 
ticns, facts and figures of immense commercial 
importance. A consideration of “ The Chinaman 
in American Politics” is ably undertaken by 
Charles Frederick Holder, and in “ Recollections 
of the Civil War,” Sir William Howard Russell, 
LL. D. (“ Bull Run Russell”), is presented the 
first part of a series of most entertaining sketches 
of that eventful period. Other topics interestingly 
treated are: “The Consumers’ Label,” by Mrs. 
Maud Nathan; “Wane of Narcotic Inebrity in 





America,” by J. B. Mattison, M. D., and “ An Ap. 
peal to Womanhood,” by Edith Roberts. 
Harper’s Weekly of February 5th contains the 
second of Franklin Matthews’ important series of 
articles, ‘‘ Bright Skies in the West.” This one is 
called “The Enemy’s Country,” and deals with 
misconceptions of westerners with regard to the 
east. It includes an interview with Governor 
Leedy, of Kansas. Other features of this number 


| are illustrations and description of the new Grand 


Central station in New York; the semi-centennial 
celebration of gold discovery in California (illus- 
trated); a long London letter from Arnold White, 
dealing with the situation in the far east, and with 
Irving’s production of “ Peter the Great;” and a 
fully illustrated article describing a visit to the 
Khedive of Egypt’s palace at Koubbeh. 

Harper’s Magazine for February contains the 
first of a series of papers, entitled ‘ Social Pic- 
tcrial Satire,” by George Du Maurier, in which 
the author speaks with intimate knowledge of the 
life and works of John Leech. A very timely ar- 
ticle, now that a new commission is in the field for 
a fresh investigation of the difficulties and expense 
involved in the construction of the Nicaragua 
canal, is that by Senator Turpie, entitled “ Projects 
for an Isthmian Canal.” 

During February Harper’s Bazar will begin a 
clever new department, in which the affairs of the 
day in New York and other cities will be lightly 
touched upon in bright and sparkling paragraphs. 
This department will be conducted by a lady whose 
name will not be given. Mrs. Sherwood, in her 
“Types of American Women,” will write con- 
cerning “ The Little Miss.” An admirably prac- 
tical series, entitled “‘ Woman’s Voice in Speech,” 
will begin in February. 


Rew Books and Aew Editions. 


Humors of the Law. By George H. Bruce, A. M., 
LL. B., of the New York and New Jersey Bar. 
New York: Baker, Voorhis & Co. 1808. 

This little work, of some 112 pages, consists of 
a compilation of stories and anecdotes of law, 
lawyers and things legal. The compiler frankly 
says that the task of ascertaining the true origin 
of the stories was so manifestly impossible that he 
has made no attempt in that direction. He has 
simply sought to bring together some of the many 
amusing things seen and heard by and of lawyers, 
to perpetuate what otherwise might be lost. Mr. 
Bruce has shown good taste and judgment in se- 
lecting some of the best from the great mass of 
fugitive stories available. This very thing the 
ALBANY LAw JouRNAL is constantly doing for its 
readers. Of course, Mr. Bruce has left out many 
good stories, but those he has included are all 
worth reading and preserving. 
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not validate it. It was not a sale, the informalities of which are 
cured by a certain lapse of time, and which becomes perfect by 
prescription; but it was void because the Court was without author- 
ity to order it. It is urged on the part of the defendants that the 
decree of the Court order in the sale of the succession property 
should protect them, and as the Court which thus ordered the sale 
had jurisdiction of succession, it was not for them to look beyond it. 
But that was assuming as true that which we know was not true. 
The owner was not dead. There was no succession.” And the 
Court added that Chief Justice Marshall, in Griffith v. Frazier, 
above cited, disposed of that position. Burns v. Van Loan (1877), 
29 La. Ann. 560, 563. 

The absolute nullity of administration granted upon the estate of 
a living person has been directly adjudged or distinctly recognized 
in the courts of many States. French v. Frazier (1832), 7 J. J. 
Marsh, 525, 527; State v. White (1846), 7 Iredell, 116; Duncan v. 
Stewart (1854), 25 Alabama, 408; Andrews v. Avory (1858), 11 Grat- 
tan, 229, 236; Moore v. Smith (1858), 11 Richardson, 569; Morgan 
v. Dodge (1862), 44 N. H. 255, 259; Withers v. Patterson (1864), 27 
Texas, 491, 497; Johnson v. Bearzley (1877), 65 Mo. 250, 264; Melia 
v. Summons (1878), 45 Wis. 334; D’Arusement v. Jones (1880), 
4 Lea (Tenn.), 251; Stevenson v. Superior Court, 62 Calif. 60; Perry 
v. St. Joseph & W. Ry. (1882), 29 Kans. 420; Thomas v. People 
(1883), 107 Ill. 517, in which the subject is fully and ably treated. 

The only judicial opinions cited at the bar (except the judgment 
below in the present case) which tend to support the validty of let- 
ters of administration upon the estate of a living person were deliv- 
ered in the courts of New York and New Jersey within the last 
twenty years. 

In Roderigas v. East River Savings Institution, 63 N. Y., 460, in 
1875, a bare majority of the Court of Appeals of New York decided 
that payment of a deposit in a savings institution to an administrator, 
under letters of administration issued in the lifetime of the depositor, 
was a good defense to an action by an administrator appointed after 
his death, upon the ground that the statutes of the State of New 
York made it the duty of the Surrogate, when applied to for admin- 
istration on the estate of any person, to try and determine the ques- 
tion whether he was alive or dead, and therefore his administration 
of that question was conclusive. The decision was much criticised 
as soon as it appeared. Notably by Chief Justice Redfield in 15 
Am. Law Reg. (N. S.) 212. And in a subsequent case between the 
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same parties, in 1879, the same court unanimously reached a differ- 
ent conclusion, because evidence was produced that the Surrogate 
never, in fact, considered the question of death, or had any evidence 
thereof — thus making the validity of letters of administration to 
defend not upon the question whether the man was dead, but upon 
the question whether the Surrogate thought so. 76 N. Y. 316. 

In Plume v. Howards Savings Institution, 17 Vroom. (46 N. J. 
Law), 211, 230, in 1884, which was likewise an action to recover the 
amount of a deposit in a savings institution, the plaintiff had been 
appointed by the Surrogate administrator of a man who, as the 
evidence tended to show, had neither drawn out any of the deposit, 
nor been heard from for more than twenty years; an inferior court 
certified to the Supreme Court of New Jersey the question whether 
payment of the amount to the plaintiff would bar a recovery thereof 
by the depositor, and whether the plaintiff was entitled to recover. 
And that Court, in giving judgment for the plaintiff, observed, by 
way of distinguishing the case from the authorities cited for the 
defendant, that “in most, if not all, of such cases, it was affirma- 
tively shown that the alleged decedent was actually alive at the time 


of the issuance of letters of administration, while in the present case 
there is no reason for even surmising such to have been the fact.” 
The grounds of the judgment of the Supreme Court of the State 
of Washington in the case at bar, as stated in its opinion, were that 
the equities of the case appeared to be with the defendants; that the 


‘ 


Court was “ inclined to follow ” the case of Roderigas v. East River 
Savings Institution, 63 N. Y. 460; and that under the laws of the 
Territory the Probate Court, on an application for letters of admin- 
istration, had authority to find the fact as to the death of the intes- 
tate, the Court saying: “ Our statutes only authorize administration 
of the estate of deceased persons, and before granting letters of 
administration the Court must be satisfied by proof of the death of 
the intestate. The proceeding is substantially in rem, and all par- 
ties must be held to have had notice of the institution and pendency 
of such proceedings when notice is given as required by law. Sec- 
tion 1299 of the 1881 Code gave the Probate Court exclusive original 
jurisdiction in such matters, and authorized such Court to summon 
parties and witnesses and examine them touching any matter in con- 
troversy before said Court in the exercise of its jurisdiction.” Such 
were the grounds upon which it was held that the plaintiff had not 
been deprived of his property without due process of law. 5 Wash. 


309. 
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After giving the opinion of the Supreme Court of the State the 
respectful consideration to which it is entitled, we are unable to 
concur in its conclusion, or in the reasons on which it is founded. 

The Fourteenth Article of the Amendment of the Constitution of 
the United States, after other provisions which do not touch this 
case, ordains: “ Nor shall any State deprive any person of life, lib- 
erty or property without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the law.” 

These prohibitions extend to all acts of the State, whether through 
its legislative or its judicial authorities. Virginia v. Rivers, 100 
U. S. 313; Ex parte Virginia, 100 U. S. 339; Neal v. Delaware, 103 
U. S. 370. And the first one, as said by Chief Justice Wait, in 
United States v. Cruikshank, 92 U. S. 542, repeating the words of 
Mr. Justice Johnson, in Bank of Columbia v. Okely, 4 Wheaton, 
235, was intended “ to secure the individual from the arbitrary exer- 
cise of powers of government, unrestrained by the established prin- 
ciples of private rights and distributive justice. 

Upon a writ of error to review the judgment of the highest court 
of a State, upon the ground that the judgment was against a right 
claimed under the Constitution of the United States, this Court is no 
more bound by that court’s construction of a statute of the terri- 
tory or of the State, when the question is whether the statute 
provided for the notice required to constitute due process of law, 
than when the question is whether the statute created a contract 
which has been impaired by a subsequent law of the State, or 
whether the original liability created by the statute was such that 
a judgment upon it has not been gven due faith and credit in the 
courts of another State. In every such case this Court must decide 
for itself the true construction of the statute. Huntington v. Attrill, 
146 U. S. 657; Mobile & Ohio Ry. v. Tennessee, 153 U. S. 486, 492. 

No judgment of a Court is due process of law if rendered without 
jurisdiction in the court, or without notice to the party. 

The words “due process of law,” when applied to judicial pro- 
ceedings, as was said by Mr. Justice Fields, speaking for the Court, 
“mean a course of legal proceedings according to those rules and 
principles which have been established in our system of jurisprud- 
ence for the protection and enforcement of private rights. To give 
such proceedings any validity, there must be a tribunal competent 
by its constitution — that is, by the law of its creation —to pass 
upon the subject-matter of the suit; and if that involves merely 
a determination of the personal liability of the defendant, he must 
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be brought within its jurisdiction by service of process within the 
State, or his voluntary appearance. Pennoyer v. Neff, 95 U.S. 714. 

Even a judgment in proceedings strictly im rem binds only those 
who have made themselves parties to the proceedings, and who had 
notice either actually or by the thing condemned being first seized 
into the custody of the Court. The Mary, 9 Cranch, 126, 144; Hol- 
lingsworth v. Barbour, 4 Peters, 446; Pennoyer v. Neff, 95 U. S. 
714. And such a judgment is wholly void if a fact essential to the 
jurisdiction of the Court did not exist. The jurisdiction of a for- 
eign Court of Admiralty, for instance, in some cases, as observed by 
Chief Justice Marshall, “ unquestionably depends as well on the state 
of the thing as on the constitution of the court. If by any means 
whatever a prize court should be induced to condemn, as a prize of 
war, a vessel which was never captured, it could not be contended 
that this condemnation operated as a charge of property. Rose 
v. Himely, 4 Cranch, 241, 269. Upon the same principle, a decree 
condemning a vessel for unlawfully taking clams, in violation of 
a statute which authorized proceedings for her forfeiture in the 
county in which the seizure was made, was held by this Court to be 
void, and not to protect the officer making the seizure from a suit 
by the owner of the vessel, in which it was proved that the seizure 
was not made in the same county, although the decree of condem- 
nation recited that it was. Thompson v. Whitman, 18 Wall. 457. 

The estate of a person supposed to be dead is not seized or taken 
into custody of the court of probate upon the filing of a petition for 
administration, but only after and under the order granting the 
petition; and the adjudication of that court is not upon the question 
whether he is living or dead, but only upon the question whether 
and to whom letters of administration shall issue. Mutual Benefit 
Ins. Co. v. Tisdale, 91 U. S. 238. 

The local law on the subject, contained in the Code of 1881 of the 
Territory of Washington, in force at the time of the proceedings 
now in question, and since continued in force by article 27, section 
2, of the Constitution of the State. does not appear to us to warrant 
the conclusion that the Probate Court is authorized to conclusively 
decide, as against a living person, that he is dead, and his estate, 
therefore, subject to be administered and disposed of by the Probate 
Court. 


On the contrary, that law, by its very terms, appears to us to 
recognize and assume the death of the owner to be a fundamental 
condition and prerequisite to the exercise by the Probate Court of 





66 


jurisdiction to grant letters testamentary or of administration upon 
his estate, or to license any one to sell his lands for payment of his 
debts. By par. 1, the common law of England, so far as not incon- 
sistent with the Constitution and laws of the United States, or with 
the local law, is made the rule of decision. In the light of the com- 
mon law the exclusive original jurisdiction conferred by par. 1299 
upon the Probate Court, in the probate of wills and the granting of 
letters testamentary or of administration, is limited to the estates of 
persons deceased; and the power conferred by that section to sum- 
mon and examine on both, as parties or witnesses, executors and 
administrators, or other persons entrusted or accountable for the 
“estate of any deceased person,” and “any person touching any 
matter of controversy before said Court or in the exercise of its 
jurisdiction,” is equally limited by par. 1340. Wills are to be proved 
and letters testamentary or of administration are to be granted in 
the county of which the deceased was a resident,” or in which “ he 
may have died,” or in which any part of his estate may be, “ he hav- 
ing died out of the Territory.” 

By par. 1388 administration of the estate of ‘‘a person dying 
intestate” is to be granted to relatives next of kin or creditors in 


a certain order, with a proviso, in case the person so entitled or 
intrusted neglect “for more than forty days after the death of the 
intestate,” to apply for administration. By par. 1389 an application 
for administration must “ set forth the facts essential to giving the 


’ 


Court jurisdiction of the case,’ and state “ the names and places of 
residence of the heirs of the deceased, and that the deceased died 
without will; and by par. 1391 notice of such application is to be 
given by posting in three public places in the county where the 
Court is held a notice “ containing the name of the deceased,” the 
name of the applicant and the time of hearing. And by par. 1493 
and 1494 a petition by an executor or administrator for the sale of 
real estate for the payment of debts must set forth “the amount of 
the personal estate that has come into his hands, and how much, if 
any, remains undisposed of, a list and the amounts of the debts out- 
standing against the deceased, as far as the same can be ascertained, 
a description of all the real estate of which the testator or intestate 
died seized, the condition and value of the respective lots and par- 
titions. the names and ages of the devisees, if any, and of the heirs 
of the deceased; ” and must show that it is necessary to sell real 
estate “to pay the allowance to the familv, the debts outstanding 
against the deceased, and the expenses of administration,” 
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Under such a statute, according to the overwhelming weight of 
authority, as shown by the cases cited in the earlier part of this 
opinion, the jurisdiction of the court to which is committed the con- 
trol and management of the estates of deceased persons, by what- 
ever name it is called, ecclesiastical court, probate court, orphan’s 
court, or court of the ordinary or surrogate, does not exist or take 
effect before death. All proceedings of such courts in the probate 
of wills and the granting of administration depend upon the fact that 
a person is dead, and are null and void if he is alive. Their juris- 
diction in this respect being limited to the estates of deceased per- 
sons, they have no jurisdiction whatever to administer and dispose 
of the estates of living persons of full age and sound mind, or to 
determine that a living man is dead, and therefore undertake to dis- 
pose of his estate. A court of probate must, indeed, inquire into 
and be satisfied of the fact of the death of the person whose will is 
sought to be proved, or whose estate is sought to be administered, 
because without that fact the Court has no jurisdiction over his 
estate; and not because its decision upon the question whether he is 
living or dead can in any wise bind or estop him, or deprive him, 
while alive, of the title or control of his property. 

As the jurisdiction to issue letters of administration upon his 
estate rests upon the fact of his death, so the notice given before 
issuing such letters assumes the fact and is addressed, not to him, 
but to those who, after his death, may be interested in his estate, as 
next of kin, legatees, creditors or otherwise. Notice to them can- 
not be notice to him, because all their interests are adverse to his. 
The whole thing, so far as he is concerned, is res inter alios acta. 

Next of kin or legatees have no rights in the estate of a living 
person. His creditors, indeed, may, upon proper proceedings and 
due notice to him, in a court of law or equity, have specific portions 
of his property applied in satisfaction of their debts. But neither 
creditors or purchasers can acquire any rights in his property 
through the action of a court of probate or of an administrator 
appointed by the court, dealing without any notice to him, with his 
whole estate as if he were dead. 

The appointment by the Probate Court of an administrator of the 
estate of a living person, without notice to him, being without juris- 
diction and wholly void as against him, all acts of the administrator, 
whether approved by the Court or not, are equally void; the receipt 
of money by the administrator is no discharge of a debt, and a con- 
veyance of property by the administrator passes no title, 
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The fact that a person has been absent and not heard from for 
seven years may create such a presumption of his death as, if not 
overcome by other proof, is such prima facie evidence of his death 
that the Probate Court may assume him to be dead, and appoint an 
administrator of his estate, and that such administrator may sue 
upon a debt due to him. But proof, under proper proceedings, even 
in a collateral suit, that he was alive at the time of the appointment 
of the administrator, controls and overthrows the prima facie evi- 
dence of his death, and establishes that the Court had no jurisdic- 
tion and the administrator no authority; and he is not bound either 
by the order appointing the administrator or by a judgment in any 
suit brought by the administrator against a third person, because he 
was not a party to and had no notice of either. 

In a case decided in the Circuit Court of the United States for the 
Southern District of New York, in 1889, substantially like Roderi- 
gas v. East River Savings Institution, as reported in 63 N. Y. 460, 
above cited, Judge Choate, in a learned and able opinion, held that 
letters of administration upon the estate of a living man, issued by 
the surrogate after judicially determining that he was dead, were 
null and void as against him; that payment of a debt to an adminis- 
trator so appointed was no defense to an action by him against the 
debtor; and that to hold such administration to be valid against him 
would deprive him of his property without due process of law, within 
the meaning of the Fourteenth Amendment of the Constitution of 
the United States. This Court concurs in the proposition there 
announced, “ that it is not competent for a State, by a law declaring 
a judicial determination that a man is dead, made in his absence, and 
without any notice to or process issued against him, conclusive for 
the purpose of divesting him of his property and vesting it in an 
administrator, for the benefit of his creditors and next of kin, either 
absolutely or in favor of those only who innocently deal with such 
administrator. The immediate and necessary effect of such a law is 
to deprive him of his property without any process of law whatever 
as against him, although it is done by process of law against other 
people, his next of kin, to whom notice is given. Such a statutory 
declaration of estoppel by a judgment to which he is neither a party 
nor privy, which has the immediate effect of divesting him of his 
property, is a direct violation of this constitutional guaranty. Lavin 
v. Emigrant Industrial Savings Bank, 18 Blatchford. 1. 24. 

The defendants did not rely upon anv statute of limitations, nor 
upon any statute allowing them for improvements made in good 
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faith; but their sole reliance was upon a deed from an administrator, 
acting under the orders of a court which had no jurisdiction to 
appoint him, or confer any authority upon him as against the 
plaintiff. 

Judgment reversed and case remanded to the Supreme Court of 
the State of Washington for further proceedings not inconsistent 
with this opinion. 


DISSENTING OPINION. 
Wuicu SHouLD Have BEEN WRITTEN, But Was Not—IN 
Wuicu Ati SHoutp Have Concurrep, But Dip Not. 


Futter, C. J. — Although concurring in the result, I am com- 
pelled to dissent from the reasoning of the majority opinion in this 
case, and for reasons which, to my mind, are so weighty and far- 
reaching that to disregard them would be a dereliction of duty on 
my part. Great and grave principles, sacred in their nature, are 
involved herein, and I should be false to my trust did I not sound 
the note of alarm. 

Of the three great branches of the government, this is the most 
important. Ina popular sense they are usually referred to as co-or- 
dinate in their nature— Executive, Legislative and Judicial. 
Viewed from a legal and logical standpoint, however, this co-ordi- 
nate relation does not exist. The judiciary, of which this body is 
the supreme and ultimate representative, constitutes the superior, 
and the executive and legislative departments the inferior or subor- 
dinate branches of government. 

Legislative bodies may create and enact laws, but we have the 
power to interpret, dissect and, if deemed necessary or advisable, 
annul and obliterate them. 

The legislative branch ranks next in degree to that of the judici- 
ary. The executive branch is one degree further removed, and is 
even subject and subordinate to that of the legislative. 

Our duties, then, should be discharged clearly within the realm of 
this demarcation, keeping in view the fact that all principles must 
finally be refined in the judicial mint. We stand as the final bulwark 
between law and order on the one side, and revolution and anarchy 
on the other. The instant we suffer or permit this wall to be broken 
down, or its foundation disturbed, that instant the stately edifice of 
free government totters to its fall, and Liberty weeps over the free- 
dom of a mighty people departed. 





